
CUMBRIA PENSIONS COMMITTEE

Meeting date: 15th September 2020

From: Julie Crellin - Director of Finance

IMPLICATIONS OF THE MCCLOUD JUDGEMENT

1.0 EXECUTIVE SUMMARY

1.1 In July 2019, the Government accepted that findings in age 
discrimination cases (often referred to as the “McCloud” or “Sargeant” 
judgements) in the Judges’ Pension Scheme and Firefighters’ Pension 
Scheme applied equally to all public sector pension schemes including 
the Local Government Pension Scheme (LGPS).

1.2 On 16th July 2020, the Government published a consultation on its 
proposed remedy for the LGPS to remove the unlawful age 
discrimination identified by the “McCloud judgement”. 

1.3 This report provides Members with an overview of the proposed 
remedy for the LGPS (changes to the statutory underpin protection) 
hereafter referred to as the “McCloud resolution”. The report also 
considers the implications for the implementation of the resolution and 
the impact this may have for pension administration services and 
employers within the LGPS.

2.0 STRATEGIC PLANNING AND EQUALITY IMPLICATIONS

2.1 The Council’s vision is to be “A Council that works with residents, 
businesses, communities and other organisations to deliver the best 
services possible within the available resources”. As part of the 
approach to delivering this vision the Council aims to “Put customers 
at the heart of everything we do”.

2.2 The Business Plan for the Cumbria Pension Fund (approved by 
Members in March 2020), notes that “Officers will monitor any 
resolution to the McCloud Judgement … to ensure the Fund has the 
capacity and information required to comply with any amendments to 
regulations.” This report provides provisional information to the 



Pensions Committee on the proposals within the resolution and the 
impact this may have for the Cumbria LGPS.

2.3 A comprehensive Equality Impact Assessment was undertaken as part 
of the Government’s proposed McCloud resolution for the LGPS. The 
key findings of this are presented in paragraphs 111 to 127 of the 
consultation (attached as Appendix 1 to this report).

3.0 RECOMMENDATION

It is recommended that Members:

3.1 Note the implications for the LGPS - and specifically for the Cumbria 
Pension Fund - of the Government’s proposed changes to the LGPS to 
remove unlawful discrimination found by the Courts in relation to 
public service pension scheme “transitional protection” arrangements.

4.0 BACKGROUND

McCloud Draft Resolution

4.1 In 2014 and 2015, the Government introduced reforms to public sector 
pension schemes (including the LGPS which introduced these reforms in 
2014).  The changes included moving public sector pension schemes from a 
pension based on the scheme member’s final salary to a pension based on 
the average earnings of a scheme member throughout their career - referred 
to as the Career Average Revalued Earnings (CARE) Scheme. 

4.2 Under the 2014 LGPS reforms, active scheme members as at 31st March 
2012 who were within 10 years of their normal retirement age (NRA) on 1st 
April 2012 were given transitional protections referred to as the “underpin”. 
This meant that two calculations would have to be undertaken for anyone 
who on 1st April 2012 was within 10 years of their NRA (usually this would be 
the age of 65). This calculation would occur at the point their pension 
benefits were determined. The scheme member would receive the greater of 
these two calculations: 

 The pension benefits that the scheme member would be entitled to 
under the CARE Scheme implemented on 1st April 2014.

 The pension benefits that the scheme member would have been 
entitled to if the CARE Scheme had not been introduced.

4.3 In December 2018, the Court of Appeal ruled that the transitional protections 
offered as part of the reforms to some members of the Firefighters’ and 
Judicial pension schemes were unlawful on the grounds of age 
discrimination i.e. those schemes directly discriminated against younger 
members in those schemes and this could not be objectively justified. In July 
2019, the Government accepted that the discrimination, in what is referred to 
as the “McCloud Judgement”, applied to all public sector pension schemes 



including the LGPS and that the discrimination would be addressed 
regardless whether members had lodged a claim. 

4.4 On 16th July 2020, the Government released a consultation on its proposed 
remedy to the McCloud resolution. This consultation is due to close on the 
8th October 2020. A response will be submitted by the Fund, which is 
expected to be informed by responses submitted by the Local Government 
Association (LGA) and the Fund’s pensions’ administrator Local Pensions 
Partnership (LPP) which operates in Cumbria as Your Pension Service 
(YPS).

4.5 In brief, the proposed McCloud resolution for the LGPS extends the underpin 
to anyone who was an active scheme member at 31st March 2012 and 
relates to the period 1st April 2014 (when the CARE scheme was introduced) 
until 31st March 2022. 

4.6 This revised underpin continues to determine if the scheme member 
benefitted from the implementation of the CARE scheme over this period or 
if they would have benefited from a continuation of the previous pension 
rules based on the scheme member’s final salary. Like the current underpin, 
this calculation will take place at the point of a scheme member’s retirement. 
The scheme member’s pension would then be the higher of these two 
calculations meaning that the McCloud resolution will have an additional cost 
to the Fund.

4.7 Broadly, scheme members may benefit from the revised underpin if they 
move through pay grades during their career (after 2014) or if, in the long 
term, pay awards outperform the Consumer Price Index (CPI) (the index 
used to inflate CARE contributions). The Government considers that it is 
those active scheme members between the age of 41 and 55 who would be 
more likely to benefit from the revised underpin than both their older and 
younger colleagues. This is because:

 This group is more likely than older colleagues to experience the pay 
progression that would make the final salary higher over the underpin 
period; and

 This group are more likely than younger colleagues to remain in 
active membership until they receive the pay progression necessary 
for the underpin to result in an addition to their pension. 

4.8 There are a number of complexities that arise from the McCloud resolution 
and these will be addressed in the consultation response. These include:

 Scheme members with a break in service. Where scheme members 
have a break in service they must aggregate their benefits for the 
underpin to apply across their full service. Scheme members usually 
have a time limit of 12 months to aggregate service records from the 
commencement of their new post. Members who have previously 
chosen not to aggregate employments will be given a further 12 
months to reverse that decision where failure to aggregate would 
mean that they would not meet the revised underpin qualification 
criteria.



 Tax implications for any scheme member who benefits from the 
underpin and has exceeded their annual allowance in the year of their 
underpin date (usually at the date of retirement).

 The underpin will take account of early retirement adjustments (i.e. 
the proportion of the scheme member’s salary that is deducted if the 
member opts to draw their pension before their Normal Retirement 
Age (NRA)). The final salary and CARE schemes each have a 
different Normal Retirement Age. 

 As well as pension benefits, the underpin is also proposed to apply to 
death in service and survivor benefits.

4.9 The consultation response will be issued to Committee and Board members 
prior to the closing date of 8th October 2020 for information and any 
comments.

Administration and Implementation:

4.10 Any scheme member who was actively contributing to the LGPS at 31st 
March 2012 is classed as being in scope for the proposed McCloud 
resolution. At 31st March 2012 the Fund had 16,414 active scheme 
members. All of these scheme members will therefore need to be assessed 
to determine if they benefit from the proposed underpin regardless as to 
whether they are still in employment, have deferred their LGPS pension, 
retired or died.

4.11 All scheme employers will be required to provide additional data to enable 
the underpin to be calculated. This includes details of comprehensive 
service records including any career breaks and change in working hours. 
Whilst this information was provided prior to the implementation of the CARE 
scheme, it was no longer required after the 2014 scheme changes. The 
Ministry of Housing, Communities and Local Government (MHCLG) 
consultation notes that this may prove particularly challenging for any 
employers who have changed their payroll provider and the data isn’t stored 
in current systems. 

4.12 YPS has engaged with all of the scheme employers within Cumbria LGPS to 
encourage them to retain complete employment records for their staff. Whilst 
initial indications are that Cumbria is well placed to meet many of the data 
requirements of the McCloud resolution, it is, however, too early to assess 
the extent to which data will prove to be problematic for the application of the 
underpin within the LGPS and specifically within Cumbria.  This can only be 
accurately ascertained once the remedy has been finalised.

4.13 The consultation also notes that there should be consistency between the 87 
LGPS Funds in England & Wales in the prioritisation of cases in applying the 
underpin. To aid this, the Government has asked the Scheme Advisory 
Board to agree a standard approach. Cumbria welcomes this 
standardisation but will be making a strong argument that Scheme Members 
who are being put into retirement should be treated as a priority so as their 
pension is not held up due to the underpin calculations.



4.14 With over 16,000 scheme members in the Cumbria LGPS included in the 
scope for this resolution it is clear that there will be a significant cost 
associated with the additional pensions’ administration requirements. Due to 
the anticipated timing of the finalisation of the remedy, YPS has noted that it 
is not expected that there will be any material additional costs in 2020/21 
and consequently the budget approved by Committee in March 2020 will not 
need to be amended. The 2021/22 budget will, however, include an 
increased cost for pensions’ administration arising from the McCloud 
resolution.

4.15 It should be recognised that this is not a short-term project. It is theoretically 
possible that a scheme member could join the scheme at the age of 16 in 
2012 and not draw their pension until they reached the age of 75. 
Consequently, the effects of the McCloud resolution could last until 2071.

4.16 It is clear that the McCloud resolution will have a significant impact on the 
pensions’ administration work over the next few years before becoming 
“business as usual”. Officers will continue to brief both the Pensions 
Committee and the Local Pension Board on developments with the 
resolution and the implications this may have for the Fund.

Fund Valuation and Employer Contributions:

4.17 Whilst the details of the McCloud resolution were not known at the time of 
the 2019 valuation of the Fund, the Fund’s actuary, Mercer Ltd, included an 
implicit allowance for the estimated cost of the McCloud judgement as part 
of the 2019 valuation. At the overall Fund level, Mercer Ltd estimated that 
the judgement would increase past service liabilities of the Fund by 
approximately £23 million and additionally increase the Primary Contribution 
rate of 1.0% of pensionable pay per annum.

4.18 Whilst final details of the resolution will need to be considered, at this stage it 
is not expected that a mid-term revaluation of employer contributions will be 
necessary as a result of the McCloud resolution.

4.19 Following the release of the consultation on the proposed McCloud 
resolution for the LGPS, the Government and the Scheme Advisory Board 
have now recommenced work on the cost cap review and Pensions 
Committee will continue to be briefed on developments that may affect the 
value of liabilities of the Fund.

5.0 OPTIONS

5.1 Pensions Committee may either: 

 Note the information presented within this report; or
 Request further information from the Director of Finance (S151 

Officer) relating to the proposed resolution to the McCloud judgement.



6.0 RESOURCE AND VALUE FOR MONEY IMPLICATIONS

6.1 Good governance and risk management will aid the Fund’s ability to control 
costs and help achieve its defined actuarial investment returns. Cost control 
and the investment performance of the Fund will have a direct impact on the 
funding level and therefore all employers’ contribution rates. This will have a 
direct impact on the Fund Employers’ revenue budgets.

6.2 The consultation notes that the Government Actuary’s Department have 
calculated that, on data provided by LGPS funds for the 2016 valuation, the 
future cost to LGPS employers (in England & Wales) of the proposed 
resolution could be around £2.5bn in the coming decades. This is between 
4% and 5% of the expected cost of benefits earned over the proposed 
underpin period, April 2014 to March 2022. However, it is noted that the 
assumptions in calculating this cost are sensitive to range of factors 
including long-term real earnings growth. 

6.3 This cost identified by the GAD does not include the additional pensions’ 
administration resource required to calculate the underpin and implement 
the resolution. This cost is currently unknown, but will form part of the Fund’s 
budget from 2021/22 to be considered by Committee in March 2021.

7.0 LEGAL IMPLICATIONS

7.1 This report is for noting only and does not have any direct legal implications.

8.0 CONCLUSION

8.1 The Government is currently consulting on the resolution to the McCloud 
judgement within the LGPS. Cumbria will be submitting a response to this 
consultation, which will be informed by the responses from the LGA and the 
YPS.

8.2 Based on current proposals, all active members in the LGPS at 31st March 
2012 will be classed as being in scope for the resolution. For Cumbria this 
means that over 16,000 scheme members will be in scope and consequently 
the implementation of the resolution will be a significant undertaking for the 
pension administration service. 

Julie Crellin
Director of Finance 

15th September 2020



APPENDICES

Appendix 1 – MHCLG consultation on LGPS (England and Wales) 
Amendments to the Statutory Underpin.

Electoral Division(s): All

Executive Decision No

Key Decision No

If a Key Decision, is the proposal published in the current Forward Plan? N/A

Is the decision exempt from call-in on grounds of urgency? No

N/AIf exempt from call-in, has the agreement of the Chair of the relevant 
Overview and Scrutiny Committee been sought or obtained?

NoHas this matter been considered by Overview and Scrutiny?
If so, give details below.

N/AHas an environmental or sustainability impact assessment been 
undertaken?

NoHas an equality impact assessment been undertaken?

N.B. If an executive decision is made, then a decision cannot be implemented until the 
expiry of the eighth working day after the date of the meeting – unless the decision is 
urgent and exempt from call-in and necessary approvals have been obtained.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions.
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